










and win 104% of the money deposited, and then played a second puzzle-solving stage where the 
prizes were randomly determined. Id. at 1144-45. The court found that it was a game of chance, 
as "[w]hile solving the puzzle in any phase may require skill, the outcome in the post-Moxie 
phase-which includes the amount of the prize-'depends in a material degree upon an element 
of chance.' The prize is selected at random by the machine .... " Id. at 1146. 

In Banilla Games, Inc. v. Iowa Dep't of Inspections & Appeals, 919 N.W.2d 6 (Iowa 2018), the 
court addressed nudge-style games where three reels are spun in a pattern determined by the 
machine, and players had to "nudge" one of the wheels up or down to complete the pattern. Id. 
at 10. The devices had a payout structure that could be set between 92% and 98%, but positive 
prizes were only available in less than 1/3 of the outcomes, and a player with perfect skill would 
still steadily lose at least 2% of the time. Id. The court held that the games were gambling 
devices, because "whether a player wins on the Superior Skill games relies primarily more on 
chance than on skill or knowledge," and even "with perfect skill and knowledge, a player cannot 
win every time." Id. at 18. 13 

In contrast, in Am. Amusements Co. v. Neb. Dep't of Revenue, 807 N.W.2d 492 (Neb. 2011), the 
court upheld a version of a video "tic-tac-toe" game14 on the grounds that it required skill and "a 
winning combination is possible with respect to each puzzle." Id. at 495. In that case, players 
had a short amount of time to solve the puzzle, and the court upheld a finding that "the puzzles 
were not presented so fast that a player could not exercise skill in the selection of the puzzle to 
be played," and thus "[t]he selection of the puzzle is thus determined by player skill, not by 
chance." Id. at 503-04. The state also argued that the game was "determined by chance because 
of the infrequent presentation of winning puzzles," where "'[w]inning' in this context means a 
puzzle that pays the player more credits than the player puts at risk." Id. at 504. The court 
rejected that argument, finding that although "[t]he odds of coming away with more money than 
a player risks on a puzzle are remote" 15 and "a player must exert considerable patience while 
waiting for the 'winning' puzzles to appear," "[n]evertheless ... Bankshot is more controlled by 
the player than not, and thus is predominantly a game of skill." Id. 

Generalizing from these cases, even if a game involves some element of skill, it will be found to 
be a gambling device if the prizes are determined by elements of chance. If it is possible for a 
perfectly skilled player to win every time, then the game is not a gambling device. 

III. Conclusions 

The test for whether something is a gambling device under D.C. Official Code § 22-1704 as 
stated in Boosalis is whether "chance predominated over skill or was present in such manner as 
to thwart the exercise of skill." 99 F.2d at 376. The interpretation of the Johnson Act in 24 

13 See also Sandhill Amusements, Inc. v. Sheriff of Onslow Cty., 762 S.E.2d 666, 686 (N.C. Ct. App. 2014 (Ervin, J., 
dissenting), rev'd, 773 S.E.2d 55 (N.C. 2015) (adopting dissenting opinion)) ("The machines and equipment at issue 
here only permitted a predetermined number of winners. For that reason, a player who plays after the predetermined 
number of winners has been reached will be unable to win a prize no matter how much skill or dexterity he or she 
exhibits."). 
14 See generally Am. Amusements, 807 N. W. 2d at 495 ( describing the tic-tac-toe game). 
15 "Of the 10,325 puzzles in Table A, 1,187 pay more than the credits put at risk on the puzzle. That number is 155 
in Table Band 12 in Table C." Id. at 504. 
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Digger Merch. Machines, although it is an Eighth Circuit case and not directly binding on the 
District, held that "comparison of the elements of chance and skill is immaterial" and that a 
device is a gambling device whenever "a substantial element of chance is involved." 202 F.2d at 
650-51. 

According to the information presented to ABRA and the representations made at the hearing, 
there is no element of chance anywhere in the Dragon's Ascent game. Rather, the game appears 
to make money by layering a complex series of variables and requiring more patience than the 
average game player is likely to demonstrate. Still, it is possible for a player to "win" or make 
money every single time, if the player is dedicated and patient enough. No part of the outcome 
of Dragon's Ascent is dependent on chance; the player's reward for each shot is a direct factor of 
the player's choices and the fixed game algorithm. As stated in Washington Coin, "the elements, 
chance and money or property, are therefore fundamental ingredients" of a gambling device, 142 
F.2d at 98, and the element of chance is not present in the Dragon's Ascent game. Accordingly, 
the Dragon's Ascent game, as described and presented to ABRA, is not a gambling device in 
violation of D.C. Official Code§ 22-1704 or the Johnson Act. 

If you have any questions about this memorandum, please contact Matt James, Assistant 
Attorney General, Legal Counsel Division, at 724-5558, or me at 724-5565. 
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